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Hon. Thandi Modise

Speaker of the National Assembly

PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA
Parliament Street

CAPE TOWN

8000

Dear Madam Speaker

RE- REFERRAL OF DEMOCRATIC ALLIANCE COMPLAINT TO PORTFOLIO COMMITTEE
ON JUSTICE AND CORRECTIONAL SERVICES

1 | am writing to you in your capacity as Speaker of the National Assembly (NA) to express
some very serious concerns regarding your handling of the matter of the Democratic
Alliance’s (DA) request for the institution of removal proceedings against me. My approach
is informed by a number of constitutional principles including accountability to Parliament,
(Section 55(2) of the Constitution)' and others which relate to Public Protector's
independence.

I Section 55(2) provides:
“The National Assembly must provide for mechanisms—
(a) to ensure that all executive organs of state in the national sphere of

government are accountable to it; and



2. | am informed by the language, context and purpose of sections 181 and 182 of the
Constitution regarding the decisional independence of the Public Protector, her power to
conduct investigations and issue reports as well as the legal status or effect of the Public
Protector's power to take remedial action.

3 Further, | am guided by the principle that the Public Protector is required to be independent
and subject only to the Constitution and the law, to be impartial and exercise her powers
and perform her functions without fear, favour or prejudice. | am further informed by the
principles underlying finality of court judgments (Sections 165 and 166) and the Public
Protector's constitutional rights to due process and access to court (Section 34).

4. Most importantly, my approach is informed by the recognition that both you, as the
Speaker of the National Assembly, and Mr. Steenhuisen, as chief whip of the DA, an
opposition party have constitutional responsibilities and obligations imposed by sections
55(2) and 181(3) of the Constitution.

5 | strongly believe that the Speaker has, in the manner in which she handled the DA
complaint or request for impeachment proceedings under Section 194, violated a number
of Constitutional provisions and applicable National Assembly Rules. | consider it a sacred
duty to assist the Speaker and any Committee of Parliament to make decisions that are
compliant with the Constitution and the rule of law.

A. Speaker’s Non-Compliance with Section 181 of the Constitution and Rules 88 and
89 of the Rules of the National Assembly.

6. As you know, Section 181(3) of the Constitution requires that “other organs of state,
through legislative and other measures, must assist and protect these institutions
[Chapter 9 including the Public Protector] to ensure the independence, impartiality,
dignity and effectiveness of these institutions.” Obviously, Section 181(3) requires
strong legislative and parliamentary rules and practices which “must assist and protect
these institutions to ensure the independence, impartiality, dignity and effectiveness of

(b) to maintain oversight of—
(i) the exercise of national executive authority, including the implementation of legislation; and

(ii) any organ of state.”
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10.

these institutions.” That would preclude unwarranted threats of removal and vituperative
attacks on me based solely on the merits of my findings and remedial actions or matters
still pending before the judiciary.

The first issue | must address is whether the Speaker's handling of the matter of the
Section 194 proceedings against me is in compliance with both the letter and spirit of
Section 181 of the Constitution. As a corollary issue, did the Speaker violate Rules 88 and
89 of the Rules of the National Assembly in the manner she handled the Steenhuisen
complaint or submission?

Significantly, Members of Parliament (MPs) who have publicly criticized me and called for
my removal from office, have either been implicated in corruption or their cases of

maladministration or corruption are under investigation by my office.

Their predictable reaction was foretold by the Constitutional Court in Economic Freedom
Fighters v Speaker of the National Assembly and Others; Democratic Alliance v
Speaker of the National Assembly and Others [2016] ZACC 11 where the Court
observed that the Public Protector's “investigative powers are not supposed to bow
down to anybody, not even at the door of the highest chambers of raw State power.
The predicament though is that mere allegations and investigation of improper or
corrupt conduct against all, especially powerful public office-bearers, are generally
bound to attract a very unfriendly response. An unfavourable finding of unethical
or corrupt conduct coupled with remedial action, will probably be strongly resisted
in an attempt to repair or soften the inescapable reputational damage. It is unlikely
that unpleasant findings and a biting remedial action would be readily welcomed by
those investigated.”?

The Court stated the obvious regarding the nature of Public Protector's investigation,
findings and remedial orders - it presupposes that one side or another will be disappointed
by the outcome of any given case. But the Public Protector cannot be forced to allow
personal interests, partisan affiliations, or fear of public reprisal to cloud her decisional
process.

2 1d. at para. 55.
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Furthermore, the independence and the injunction to investigate without fear, favour or
prejudice is ensured through the provisions of security of tenure, and Section 5(3) of the
Public Protector Act, 23 of 1994 which exempts the Public Protector of any liability for
anything done in good faith through pursuance of her constitutional mandate.

| must also draw your attention to the OR Tambo Minimum Standards for Effective
Ombudsman Institution and Cooperation which is an instructive declaration that
guarantees ten minimum standards which ought to be complied with when it comes to the
Office of the Public Protector. These principles include the independence and autonomy
of the Office; the establishment of the Office that is guaranteed in the Constitution of the
Country; and the security of tenure for the head of the Office; the mandate, resources,
operations, accessibility, conditions of service, impartiality and accountability of the Office

In this context, the Speaker is constitutionally required to ponder the following questions:

13.1 Is it ever lawful or constitutional for MPs being investigated for or guilty of unethical
or corrupt conduct to use the parliamentary process to threaten the Public Protector
with removal for her anticipated or actual adverse rulings against them?

13.2 As an example, would it ever be constitutionally permissible to allow a criminal who
was convicted and sentenced by a judge to initiate the JSC impeachment process
involving that judge, to participate in and vote on the removal of a judge who
convicted him?

Parliament does not seem to have rules in place to deal with these issues and the
constitutional violation is further exacerbated by the failure to put in place rules aimed at
ensuring that the Public Protector is not forever at the mercy of those with retaliatory motives
and those who seek vengeance for her adverse findings against them.

| must remind the Speaker that there is a breach of Section 181 of the Constitution when
some MPs under investigation and those actually found guilty of corrupt or unethical conduct
have been leading voices in calling for the ouster of the Public Protector in retaliation for her
investigations and rulings or that they have instigated others to engage in a series of
retaliatory acts against her. Retaliatory acts against a judicial or quasi-judicial decision-maker
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is inherently inimical to the rule of law and effectively destroys that official’s ability to exercise
her powers and “perform their functions without fear, favour or prejudice.”

Such in terrorem power left in the hands of those being investigated and those actually found
guilty of corrupt or improper conduct has the effect of interfering with ongoing investigations
and will inevitably distort the truth-seeking functions of the Public Protector and jeopardize
fair adjudication of cases under investigation. The danger here is that Parliament has not
designed rules that would safeguard against the mischief identified here. There are no rules
preventing MPs with clear conflict (such as those adjudged by the Public Protector to be guilty
of corrupt or unethical conduct) from participating in the Section 194 Public Protector removal
process when it serves in any structure of Parliament.

Madam Speaker, | must remind you of the following provisions of the National Assembly rules
in the process of handling or processing the alleged Steenhuisen complaint or submission in
support of a Section 194 impeachment proceeding.

Rule 88 of the NA rules entitled “Reflections upon judges and certain other holders of

public office” clearly and unambiguously states as follows: “No member may reflect upon
the competence or integrity of a judge of a superior court, the holder of a public office in a
state institution supporting constitutional democracy referred to in Section 194 of the
Constitution, or any other holder of an office (other than a member of the government) whose
removal from such office is dependent upon a decision of the House, except upon a
separate substantive motion in the House presenting clearly formulated and properly
substantiated charges which, if true, would in the opinion of the Speaker prima facie
warrant such a decision.”

Here, the madam Speaker overlooked Rule 88 in that she has made no efforts to admonish
MPs who have launched scathing attacks on the Public Protector on public platforms without
filing “a separate substantive motion in the House presenting clearly formulated and properly
substantiated charges” as required by Rule 88. This oversight has enabled the said MPs to
engage in a series of conduct and actions, including launching political attacks on the Public
Protector, which cumulatively violated the constitutional obligation that the National Assembly
must assist and protect the institution of the Public Protector to ensure the independence,
impartiality, dignity and effectiveness of the office Public Protector.
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Significantly the Speaker never at any time after she received the Steenhuisen complaint or
submission served the Public Protector with a copy of same and denied the Public Protector
an opportunity to submit a meaningful response at a meaningful time. Rule 88 requires the
submission of a “separate substantive motion in the House presenting clearly formulated and
properly substantiated charges which, if true, would in the opinion of the Speaker prima facie
warrant such a decision.” It is inconceivable that the Speaker would, in the absence of the
said substantive motion, in the absence of “clearly formulated and properly substantiated
charges” and in the absence of the Public Protector's response thereto, arrive at the
conclusion that the charges “if true would in the opinion of the Speaker prima facie
warrant such a decision.”

Further, Rule 89 has two additional jurisdictional facts requirement —it requires a motion
“alleging facts which, if true, would in the opinion of the Speaker prima facie warrant
such a decision.” In essence the Speaker has a gate-keeping role in regard to substantive
motions reflecting on the competence or honour of heads of Chapter 9 institutions — she must
scrutinize the said motions and underpinning factual allegations to form an opinion whether
the alleged facts “prima facie warrant such a decision.” In my case, the Speaker has on two
occasions simply referred matters to a Portfolio Committee without clarifying whether such
complaint warrants entertaining.

This reaction on the part of the Speaker is precisely what fuels the hostile and misleading
narrative in the court of public opinion and serves to undermine public confidence in the Public
Protector who is constantly placed under “siege” by Parliament. Tellingly, the Speaker has
remained silent even when certain MPs, including Steenhuisen have ignored the provisions
of Rule 89 and launched personal attacks against the Public Protector.

Regrettably, the Speaker's inability or unwillingness to enforce the said Rule 89 will compel
the Public Protector to approach the courts to seek declaratory order and interdict requiring
the Speaker's compliance with Section 181 of the Constitution and Rule 88 and 89 of the NA
rules. That would be the only way to ensure that the process of undermining the efficacy and
independence of the Public Protector will not proceed unabated.

This oversight by the Speaker to engage these jurisdictional facts coupled with the denial of

procedural due process or fairness to the Public Protector irreparably rendered the entire
referral of the matter to the Portfolio Committee unlawful and unconstitutional. If the Speaker

4

Page 6 of 12



25

26

27

28

29

believes she complied with the law, | respectfully request that she provides a written copy of
the motion containing “clearly formulated and properly substantiated charges” and that she
articulates which facts she relied upon to conclude that a prima facie case was made.

Clearly, a Section 194 removal is contingent on a factual enquiry into whether one of the listed
grounds in section 194 is present. Without the Speaker providing me with the requested
information, | will be severely handicapped, placed at a procedural disadvantage and unable
to defend myself- it would not be possible to implement a Constitutional Section 194 process
under these circumstances.

The Speaker's violation of the Constitution becomes apparent by methods she adopted in
handling the matter. Without exception, and at least based on newspaper accounts of the
substantive allegations against me, all matters raised by Steenhuisen are currently before the
courts and pending judicial decisions. Had the Speaker served the Steenhuisen papers on
me and afforded me the opportunity to make submissions before referral of the matter to the
Portfolio Committee, | would have pointed out all these issues and put the matters to rest.

As matters stand, the Speaker has violated Rule 89 of the rules of the National Assembly and
has set in motion a chain of events which will lead to the Portfolio Committee violating the
rules itself. Rule 89 entitled “Matters sub judice’ states in clear and unmistakable terms
that: “No member may reflect upon the merits of any matter on which a judicial decision
in a court of law is pending”. The Speaker’s violation of this rule could have been avoided
by the Speaker providing me with copies of the submissions or substantive motion and
allowing me to respond to the matters in a timely fashion.

| respectfully submit that this rule requires that when a Speaker is presented with a motion
containing sundry allegations of incompetence against the Public Protector emanating from
court judgments, which the Speaker is duty-bound to consider and investigate whether the
said allegations involve a matter “on which a judicial decision is pending, the Speaker should
not have entertained that submission. Matters on which parties have sought judicial review
against adverse findings by the Public Protector or matters in which the Public Protector has
lodged an appeal in higher courts are quintessentially matters in which a judicial decision is
pending.

The Speaker is bound to violate the rules when she does not, even as a matter of common
courtesy, contact the Public Protector's office to determine whether the matters being

b
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“bandied in public are matters “on which a judicial decision is pending.” The Speaker's
inability or unwillingness to do so further undermines judicial independence and the specific
obligation of the National Assembly to defend the independence of the Public Protector.

In addition, by referring the DA’s complaint to the Portfolio Committee, the Speaker appears
to have violated another intuitively obvious constitutional provision, that is Section 181 (4)
which simply states that no “person or organ of state may interfere with the functioning
of these institutions.” Obviously, unwarranted attacks on me based on well-orchestrated
false narrative and based solely on retaliatory motives or vengeance are the most insidious
forms of interference with the functioning of the Public Protector’s office. The Speaker cannot,
while matters are pending before the courts, allow MPs to use the same matters to attack the
Public Protector. That would amount to self-help and extreme violation of the rule of law.

The Extant Procedures For Public Protector Impeachment Is In Violation of Section
34, 181 and 194 of the Constitution.

Our Constitution guarantees security of tenure for the Public Protector in a unique way. The
Public Protector is appointed for a non-renewable period of seven years. (Section 183). Under
Section 194 which governs removal from office, the “Public Protector, the Auditor-General or
a member of a Commission established by this Chapter may be removed from office only
on—

(a) the ground of misconduct, incapacity or incompetence,;
(b) a finding to that effect by a committee of the National Assembly; and
(c) the adoption by the Assembly of a resolution calling for that person’s removal from office.

Further, a resolution of the National Assembly concerning the removal from office of “....the
Public Protector or the Auditor-General must be adopted with a supporting vote of at least
two thirds of the members of the Assembly.” It is significant that only these two heads of
Chapter 9 institutions require a “super-majority” vote by the National Assembly for removal
from office. These tenure provisions and protection against removal by simple majority stand
as bulwarks of decisional independence allowing removal of Public Protector “only” on proven
grounds spelled out in Section 194.

An unworkable and ad hoc definition of “incompetence” seemingly adopted by the Speaker
and being bandied about by the likes of Steenhuisen of the DA is clearly unconstitutional and
insufficient basis for removal of the Public Protector under Section 194. A single or even
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multiple adverse rulings made by High Court judges which are currently subject to an appeal
process can never constitute admissible evidence of Public Protector “incompetence” in
parliamentary proceedings while those matters are pending before the courts.

Even assuming all courts from High Court to the Apex court issue an adverse findings in
setting aside my findings and remedial action, that judicial disagreement with me, in and of
itself, cannot be sufficient anchor for a Section 194 impeachment. Simply put, a judicial ruling
overturning and setting aside a decision of the Public Protector is not admissible evidence of
incompetence and cannot, without more, be relied upon as substantive evidence to prove her
incompetence. This is made clear when we consider the comparable situation involving
judicial officers.

For the judiciary, it is an accepted norm that judges are allowed to make errors which are
susceptible of being corrected through the normal appellate or review mechanisms. It would
be incongruous if the Public Protector who is in every respect performing the functions of a
judge is not given the same protection necessary to ensure her independence.

For political expediency, | am routinely personally attacked and denounced as incompetent
solely based on my reports and rulings which have been overruled by the courts (only 2 so
far out of hundreds!). Parliament's procedures which allow even frivolous allegations of my
“‘incompetence” to serve before committees are furthering the climate of deliberately
undermining the Public Protector. That is unlawful. The Concourt has explicitly observed in
the EFF case that:

“That the Constitution requires the Public Protector to be effective and identifies
the need for her to be assisted and protected, to create a climate conducive
to independence, impartiality, dignity and effectiveness, shows just how
potentially intrusive her investigative powers are and how deep the remedial
powers are expected fto cut”.
The climate conducive fo independence, impartiality, dignity and effectiveness is destroyed
each time the Speaker allows parliamentary process to be abused and the Public Protector
is subjected to personal and political attacks on the basis of judicial decisions on matters still
sub judice. The Speaker is flouting her obligation to assist and protect me so as to ensure my
dignity and effectiveness — she has ignored the fact that | have lodged an appeal and allowed

MPs to threaten my removal on the basis of the very judgments | am appealing.
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Obviously the office of the Public Protector would have no dignity and will be rendered
ineffective if its rights to litigate could be ignored willy-nilly and her legal arguments pre-
empted by politically motivated impeachment process. The removal grounds in Section 194
of the Constitution must be respected and what the Speaker did here is irreconcilable with
the need for an independent, impartial and dignified Public Protector and the possibility to
effectively strengthen our constitutional democracy.

Just to recapitulate, it is accepted that persons subject to adverse findings by the Public
Protector have the right to challenge those findings in appropriate judicial review proceedings.
The Public Protector also has the same rights to litigate matters before our courts without
being harassed and intimidated by premature parliamentary removal processes. Judicial
criticism of a Public Protector's decision-making that has not resulted in a particular preferred
outcome for some politicians should not be a basis for some sort of discipline and even

removal by the National Assembly.

The National Assembly Has Failed to Put in Place Mechanisms and Processes to
Scrutinize Performance of Public Protector and for Removal Under Section 194 of
the Constitution.

The issue of lack of rules to undertake investigations into the grounds for the removal of the
Public Protector pursuant to Section 194 of the Constitution is very serious as it undermines
my independence and implicates Parliament’'s constitutional duty to assist my office. The
Constitutional judgment in EFF is instructive on the issue discussed here. In the majority
judgment the Court noted the serious consequences of impeachment proceedings which
empower the Assembly alone, by a vote of two thirds of its members, to remove the President
from office. A prerequisite for such removal was contingent on a factual enquiry into whether
one of the three listed grounds in section 89(1) were present i.e. a serious violation of the
Constitution or the law, serious misconduct and an inability to perform the functions of office.
It was held that the Assembly would, except in certain exceptional circumstances, prior to
impeachment proceedings being launched, be required to determine, as a preliminary
enquiry, whether one of the listed grounds for impeachment existed. Without such rules, it
would not be possible to implement a section 89 process.

It was considered whether the Assembly had such rules in place. The Court rejected the
argument by the Acting Speaker that the current rules of the Assembly could be used to deal

3
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with the section 89 process. The Court also rejected the argument by the applicants that the
Assembly’s current rules for establishing ad hoc Committees were suitable for a section 89
process. The Court found that no rules were in place governing the section 89 process and
that the Assembly was bound by the Constitution to do so. The Court then examined whether
the Assembly had failed to hold the President to account following the release of the Nkandla
Report and the judgment of the Court in Nkandla judgment. The Court noted that neither the
Question and Answer sessions nor the motion of no confidence held in terms of section 102(2)
of the Constitution, were measures taken in terms of section 89(1). As the Court had earlier
found, the section 89(1) procedure had its own specific and unique requirements rules for

which the Assembly was mandated to create.

As regards the section 89(1) motion for impeachment, which had been brought by the Leader
of the Opposition, the Court noted that without the preliminary enquiry to establish whether
one of the listed grounds were present, such a removal, if it had successful would have been
unconstitutional. It was held that the Assembly had failed to put in place proper rules
regulating a section 89(1) procedure. It also held that the failure by the Assembly to properly
determine whether the President had breached section 89(1) of the Constitution was a
violation of the constitutional duty resting on the Assembly, in terms of section 42(3) of the
Constitution, to scrutinize and oversee the actions of the executive. The Court ordered the
Assembly to make such rules regulating the section 89(1) procedure within 120 days from the
date of this order. The Court also directed the Assembly to initiate a process under section
89(1) in terms of the newly developed rules, within 180 days from the date of this order.

Likewise, under Section 194 which governs removal from office, the “Public Protector, the
Auditor-General or a member of a Commission established by this Chapter may be removed
from office only on—

(a) the ground of misconduct, incapacity or incompetence;

(b) a finding to that effect by a committee of the National Assembly; and

(c) the adoption by the Assembly of a resolution calling for that person’s removal from office.

Just like in case of the President, a resolution of the National Assembly concerning the
removal from office of “the Public Protector or the Auditor-General must be adopted with a
supporting vote of at least two thirds of the members of the Assembly.” Unlike in cases of
removal of judicial officers or the President, there are no rules specifically adopted by the

b
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National Assembly to deal with removal processes for the Public Protector. Instead, the
Committee is given a free hand to adopt a clearly unlawful and unconstitutional process where
the Public Protector is simply called to a meeting and berated about cases that are pending
before Constitutional Court and the SCA.

A court would have no difficulty in ruling that given the enormity of the constitutional task
under Section 194 the lack of specific impeachment rules is unacceptable under any
circumstances. The procedures as applied to the Public Protector are unconstitutional, they
are an open invitation for retaliation and vengeance and amount to self-help remedies in total
disregard of pending legal processes including appeal.

Conclusion

46

47

Best wi

| have been forced to write this as part of the constitutional mission of the Office of the Public
Protector to strengthen constitutional democracy. | request that the Speaker in light of the
constitutional violations pointed out herein rescind her referral of the matter to a Committee
of Parliament as that has done in an unlawful manner. | will be presenting the Strategic Plan
and Budget to the Committee on the 10* July 2019, this might be raised by the opposition
parties.

| look forward to your response and our constructive engagement in the effort to resolve this
matter. | trust that a court action for declaratory relief directed at the Speaker and Parliament
would not be necessary.

Adv Busisiwe Mkhwebane
PUBLIC PROTECTOR SOUTH AFRICA

Date: ()5 |o?\zo(0!
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