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NS Crime Unit D
The Notional Prosecuting Authority
Igunya Jikelele Labetshutshisi boMzantsi Afrika
Die Nationole Vervolgingsgesag van Suid-Afriko
TO: ADV L. MRWEBI
PRETORIA SPECIAL DIRECTOR OF PUBLIC PROSECUTIONS
Tel: +27 124010420 ' FROM: ADV MC DE KOCK / ADV AGJ VAN RENSBURG
Fax; +27 12 322 9204 Y
DATE: 30 APRIL 2013

228 Visagie Street

Pretoria | SUBJECT: PROGRESS REPORT ON THE BOSASA INVESTIGATION
P/Bag X297 ‘
Pretoria
0001 1.1 Introduction
South Africa at .
‘ ‘ In response to the request for more information and a detailed report in
Www.npa.gov.za respect of the progress with the investigation of Pretoria Central CAS
' 1656 /2 /2010 | wish to report as follows:
\ |
\

: 1.2 The prosecution of Patrick O'Connell Gillingham

I am busy working on a draft charge sheet in respect of Patrick
O'Connell Gillingham. The proposed charges against him involve
’ corruption, money laundering and fraud. It is alleged that POC
~— Gillingham received corrupt benefits in the amount of approximately
L '{’l/ R3.6 million. These benefits consisted of both movable and immovable
property. It is important to notice the sequence of payments as this
gives an indication of the nature of the corrupt relationship fhat xisted
between Gillingham and individuals related to the BOSASA
2004, 2005, 2006 and 2007 Patrick Gillingham’ rec;Eived
' benefits at very regular intervals. Y

Companies. | attach an extract from the draft charg
highlighted dates and events. (Compare Annexure A) Durir ’?j period
s¥eam of
N
W
I 200126 120108 Justice in our society, so that people can live in freedom and security
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e  The investigation against Gillingham has not yet been f:nalisﬂ
and we still await the forensic audit report. The final sum of the X

N IS ey ey g T

evidence may be more damning than the picture that has emerged

thus far.
. I am of the opinion that it will be possible to enrol the matter during
the second half of 2013 as indicated before. )('

@1 .3 The Prosecution of the BOSASA Group of Companies

1.3.1 It is anticipated that the evidence of the corrupt relationship
between Patrick O'Conneli Gillingham and various individuals within the
BOSASA Group of Companies namely, W.D. Mansell, Angelo Agrizzi,
Carlos Bonifapic_),. Andries van Tonder, Frans Hendrik Steyn Vorster and X
others, will—l—ae sufficient to prosecute the said individuals for inter alia
money laundering and corruption. It can thus be confirmed that the
abo!i Tdividuals :22%1 be liable for prosecution and that their @
involvement will be specified in more detail in the second draft charge

sheet to be produced once the Gillingham charge sheet has been

finalised.

T, .

implicate the BOSASA Group of Companies, more specifically

BOSASA Operations or some of the lesser entities like Sondolo IT or @

Phezulu Fencing, the charge sheet would be drafted in a way that

would implicate as many of these entities it is possible to prosecute.
St

1.3.2 ghould the evidence mentioned above be of a sufficient nature to

1.4 The Prosecution of Linda Morris Mti

1.4.1 Linda Morris Mti received benefits in the amount of approximately
R88 000.00 from the BOSASA Group of Companies. He also bore the
responsibilities and duties described in the ,‘Prevggggp_qgg_q__ Combating

it e L
of Corrupt Activities Act no. 12 of 2004 more specifically those

@

described in section 34 of the said Act. (7 ? »)

¥

Guided by the Constitution, we in the National Prosecuting Authbr{!
Tssoe: Z013=01=26_TZ0T:08 ensure justice for the victims of crime by prosecuting without fivr
favour or prejudice and by working with our partners and the public to
solve and prevent crime
Page 2 of 3
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1.4.2 It is difficult to speculate but shoul_d the police investigation p%t

to a corrupt relationship and the criminal involvement of Mti in the four
(4) tenders mentioned in the Gillingham charge sheet (at present in

>

draft format), he will also be prosecuted.

1.4.3 It must be pointed out that negligence is sufficient to prosecute a
person for offences under the Prevention of Organised Cfime Act, 121
of 1998. Should the sum of the evidence gathered during the

investigation be of a sufficient nature to enable a Racketeering
prosecution, it would_theoretically be g_ossibl‘e to prosecute Linda Mti,
under section 2(1)(e), (f) or (g) of the said Act.

1.5 Enrolment Date

It is anticipated that the prosecution of Patrick Gillingham  will
commence during the second half %013. Dependirflgﬂ :)n
developments it would theoretically be p@? to enrol the case
against BOSASA or the ind}VﬁTalsTnEntioned in paragraph 1.3.1 above
within six (6) MS from this date. It is very difficult to give an
accurate estim;m—?uture events but | foresee the prosecution of both
BOSASA and Mti within the next eighteen (18) mgg_’glgs.?l; target
dates for the s:é;:c-md and third group of prosecutions should thus be
July 2014 and December 2014.

Hoping you find the above in order.

Regards

MC DE KOCK
DEPUTY DIRECTOR OF PUBLIC OF PRO‘SECUTIO&{)
SCCU PRETORIA

Guided by the Constitution, we in the National Prosecuting Authority
ensure justice for the victims of crime by prosecuting without fear
favour or prejudice and by working with our partners and the public to

o

solve and prevent crime
Page 3 of 3
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DRAF:FC\HARGE SHEET - POC GILLINGHAM — 30 APRIL 2013

!
g% )
oL gk GENERAL PREAMBLE

Individuals and Entities Mentioned in the Charge Sheet

ISe

2. Patrick O’Connell Gillingham
ID no. 510406 5096 088

Movable Property:

2.16 He was the owner of a Mercedes Benz E270 CDI A with vehicle
register number DMT512S and license number (RPG821GP)
PGO1GP [Personalized License Number] to the value of R504 659. A
07. The vehicle was formally ordered on 15 June 2004, it arrived at
the dealership on 12 October 2004 and it was delivered to the

customer on 15 October 2004.

2.17 The vehicle was purchased from a dealer known as “Grand
Central Motors™ (Midrand). The first offer to purchase was dated 11
June 2004; and the signature of Frans Hendrik Steyn Vorster 9
appears on this document. The amended offer to purchase was
dated 13 October 2004 and the signature of Patrick O'Connell
Gillingham appears on this document. The deposit payment in the
amount of R120 281.00 in respect of this vehicle was received on

13 October 2004.

2.18 On 12 October 2004 Dr. Jurgen Smith issued a cheque with
number 348 for R155 000.00 to Patrick O’ Connell Gillingham. This ?
enabled Gillingham to make the payment in the amount of R120

281.00 mentioned above.

2.19 He is the owner of a Volkswagen Golf 1.6 with vehicle register
number DCLO68S and license number RMD413GP to the value of
R201 010.01 purchased from The Glen Volkswagen (Glenvista)
and registered in the name of Patrick O’Connell Gillingham on 8 j
September 2004 with the date of liability given as 31 August 2004.
The vehicle is still registered in his name. On 30 August 2004 a
cheque in the amount of R196 959.97 issued by Dr. J.G. Smith
from his Nedbank current account with account number
1928031803 was deposited into the current account of Pa@:k
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O’Connell Gillingham account number 1012851592 held at ABSA
Bank. Funds in the amount of R196 959.97 were electronically
transferred to the dealership on the 1°* of September 2004.

2.20 On the 1*' of September 2004 (During September 2004) the Glen
Volkswagen received an order document from BOSASA
Operations (Pty) Ltd for one (1) set of mud guards and a 6 disk CD
shuttle. These items to the value of R4050.04 had to be fitted to
the Volkswagen Golf 1.6 mentioned above. BOSASA paid for

these expenses on 21 September 2004.

2.21 He is the owner of a Mercedes Benz E320 CDI with vehicle register
number JVX526S and license number (VVL275GP) PGO1GP
[Personalized License Number] to the value of R555 150.02
purchased from Mercedes Benz Constantia Kloof (Roodepoort)
and registered in the name of Patrick O’Connell Gillingham on 23
April 2007. The vehicle is still registered in his name.

2.22 The vehicle was originally ordered by Frans Vorster and Fat Bellies
Butchery on 15 March 2007. The quotation, invoice and offer to
purchase were thus prepared in his name. Frans Vorster later
indicated to the dealership that the sale of the vehicle be
transferred to his business partner, Mr. P. Gillingham. On 11 April
2007 Patrick O'Connell Gillingham signed an undertaking with the
dealership and the vehicle was registered in his name on 23 April

2007.

2.23 On 11 April 2007 an amount of R180 000.00 was transferred from
the FNB account of BOSASA Operations (Pty) Ltd with number
62053735290 into the FNB structured facility account of Angelo
Agrizzi, account number 62091005217. On the same date Mr.
Agrizzi transferred the amount of R180 000.00 with the reference
Trf Poc into the FNB Money Market Account of Carlos JDCM
Bonifacio, account number 62012712411. On the same date Mr.
Bonifacio issued a cheque from this account payable to C. J.
Bonifacio in the amount of R180 000.00. The said cheque was
deposited into his current account at Nedbank with the account
number 1988251273. On the same day Mr. Bonifacio instructed
Nedbank to transfer the amount of R180 00.00 from the said
current account to “Sandown Motor Holdings, Nedbank
Westgate Acc. No. 1454045833, Branch Code 145 405" with
reference GILLINGHAM. Mr. Bonifacio added the further and
following instruction: “Please confirm transfer by fax for attent_idi?:f |

X g
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KOBUS -~ 086 686-1240" The payment had to be made with
immediate effect. The money reached the bank account of
Sandown Motor Holdings on the same date and is reflected in their
bank statement with the reference “Gillngham”. The remainder of
the full purchase price of the said vehicle (R375 150.02) was

financed through Stannic.

2.24 An Instalment Sale Agreement in the name of Patrick O'Connell
Gillingham dated 10 April 2007 with the starting date of 11 April
2007 issued by Stannic was utilized to finance the R375 150.02

mentioned above.

Fixed Property:

2.25 During 2004 and earlier, Patrick O'Connell Gillingham was the
registered owner of a property situated at 12 Hurricane Road,
Pierre van Ryneveldpark, Centurion occupied by himself and his

family.

2.26 On 31 January 2005, Procprops 157 (Pty) Ltd, as represented by
Willem van der Merwe, accepted an offer to purchase by Patrick
Gillingham. This offer in the amount of R695 000.00 was made in
respect of a property described as Erf 106, Midstream.

2.27 In order to finance the purchase of the then vacant stand
mentioned above, situated in Midstream Estate, Patrick
Gillingham secured a mortgage bond in the amount of R1000
000.00 from ABSA Bank. The loan amount in respect of the R695
000.00 was made available for this purpose.

2.28 The deed of transport was dated 21 February 2005, the date of
registration was given as 31 March 2005 and the commencement

date in respect of the mortgage repayments was given as 15 April
2005.

2.29 On 15 February 2005 a cash amount of R52 027.00 was deposited
into the bank account of Van der Merwe Du Toit Ingelyf. Prior to
this date and on the 14™ of February 2005 a cheque in this exact
amount drawn on the account of BOSASA Operations (Pty) Ltd .~

was cashed. )

4"": s 2.30 The amount of R52 027.00 mentioned above was required for the/4/ /
transfer of Erf 106 into the name of Patrick O’Connell Gillingham.

L}
L5 1]
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2.31 Erf 106 was later improved with the erection of a double story
house with five (5) bedrooms to the value of R1 855 500.00. The
relevant dates and activities in respect of the construction of the

Gillingham residence are set out below.

2.32 During March / April 2005, Patrick Gillingham and his wife had (.]A
various meetings with Mrs. Zietsman, an architect. On 22 April 2005 she
issued them with an invoice in the amount of R41 075.00. On the 9" of
June 2005, a cheque issued from the account of BOSASA Operations
(Pty) Ltd was paid into the bank account of the architect. The amount of
the BOSASA cheque corresponds with the invoice amount mentioned

above.

2.33 The residential dwelling erected on Erf 106, was constructed on
behalf of Mr. & Mrs. Gillingham by R.R. Hoeksma of Riekele
Construction “CC”. The Quotation/Specifications was dated 3 May
2005. The estimated start date of the construction was given as 9
May 2005 and the estimated occupation date was 30 November

2005 as stated above.

2.34 The construction of the residential dwelling was accompanied by a
variety of other related expenses including the fitting of the kitchen
and the landscaping of the garden. Specific amounts and the
nature of these improvements will be set out below:

2.34.1 The Kitchen

2.34.1.1 Patrick O'Connell Gillingham and his wife contracted Sterlings
Living (Pty) Ltd to install the kitchen at # 6 Marlboro Place,
Midstream Estate (Erf 106). The value of the construction of the
kitchen was quoted as R133 813.49, but kitchen appliances were
added and the overall value of the services was thus increased to

R185 810.41.

2.34.1.2 On 20 August 2005, Patrick Gillingham issued Sterlings Living
with a cheque in the amount of R66_000.00. His bank account
reflects the payment date as 23 August 2005; this cheque payment
is preceded by five (5) deposits on the bank account of Gillingham_

made up of the following separate transactions:
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* A cheque in the amount of R20 000.00 drawn on the
Standard Bank Account of Grande Four Property Trust
dated 4 August 2005.

» A cheque in the amount of R20 000.00 drawn on the
Standard Bank Account of W.D. Mansell, with the deposit

date 16 August 2005.
¢ A cash deposit in the amount of R20 000.00 dated 18 August

2005.
* A cash deposit in the amount of R20 000.00 dated 19 August

2005.
* A cash deposit in the amount of R20 000.00 dated 20 August

2006.

2. 34.1.3 On & September 2005, Sterlings Living (Pty) Ltd received a
cheque payment in the amount of R50 396.92. This cheque was drawn
on the Standard Bank account of Grande Four Property Trust and is
dated 29 August 2005. This cheque signed by W.D. Mansell, bears the
reverse side inscription GIL 011, Electrical app, taps, basins & sink.

2.34.1.4 On 14 November 2005, Sterlings Living (Pty) Ltd received a
cheque payment in the amount of R83 500.00. This cheque was also
drawn on the Standard Bank account of Grande Four Property Trust.
The cheque was signed by W.D. Mansell and bears the reverse side

inscription GIL 011

2.34.1.5 On 14 November 2005, Grande Four Property Trust received
a credit transfer in the amount of R570 000.00 from BOSASA

Operations (Pty) Ltd.

2.34.1.6 The remaining R15 913.49 is made up of two (2) cash deposits
respectively dated 2 December 2005 and 10 January 20086.

(Confirm correctness of amounts)

2.35. The Kitchen

2.35.1.1 On 8 December 2005 an amount of R7884.24 was deposited
into the bank account of “Inspired Glass” for services rendered.
The payment reference was given as “IB Payment from POC
Gillingham”. This payment did not originate from a bank account
of Patrick (POC) Gillingham but from the Prestige Plus Current
Account of W.D. Mansell. The Mansell bank account reflects the’
payment as “IB payment to Spire Technology CC 912838175”/
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2.36.1 On 3 October 2005 an amount of R19 152.00 was deposited into
the bank account of RSA Stone Art CC for services rendered
namely the supply and delivery of a granite kitchen top. The 7
payment reference was given as “PO Gillingham”, This payment
did not originate from a bank account of Patrick Gillingham but 7
from Prestige Plus Current Account of W.D. Mansell. The Mansell
bank account reflects the payment as “IB payment to RSA Stone

Art CC”.

2.36 The Kitchen

2.37 Wooden Shutters and Doors

2.37.1 During early November 2005, POC Gillingham placed orders for a
variety of wooden shutters and doors with a company known as g
“American Shutters CC". The company produced the products -
requested at the quoted cost of R84 043.96 with delivery during

February 2006.

2.37.2 American Shutters received two (2) payments. The first payment
in the amount of R43 000.00 was dated 7 November 2005. This .
interbank payment originated from the bank account of W.D. 7
Mansell with the reference “IB Payment to American Shutters”
whilst the bank statement of American Shutters reflects the words

“IB Payment from Patric Gillingham”.,

2.37.3 The second payment in the amount of R41 043.96 was made
from the current account from Patrick (PO) Gillingham on 18
February 2006. He made the payment on the 17" of February
2006 and used the reference “STD S.A. American Shutters”,

2.37.4 On 24 February 2006 Patrick Gillingham made a payment of
R350 00.00 to the Grande Four (Property) Trust, shortly .
thereafter and on the 27" of February 2006, Mr. Mansell made a J
payment in the amount of R392 000.00 to LC Viljoen Inc
912838175. This amount being a part payment for the purchase of
Erf 971, Midstream in the name of POC Gillingham (Junior).

-

2.34 Shortly after Mr. and Mrs. Gillingham and their family moved to' / |
Midstream Estate, the former primary residence of the Gillinghan J/ :

.
*-..;:.
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family was sold. On 22 December 2005 an amount of R589 484.70 ~’
was transferred into the cheque account of Patrick Gillingham.

2.25 The corrupt benefits / gratifications received by Gillingham

subsequent to the 24™ of January 2005 amounted to R3 231
722.79 (Verify ~ Further Benefits still being added — Blinds etc.)

BENEFITS

Properties referred to in the charge sheet

Erf 106 Midstream

2.1 A property described as Erf 106, Midstream, in the amount of
R695 000.00 improved with a residential dwelling to the value of
R1 855 500.00 under NHBRC certificate number 459252/2005 with
expected date of occupation 30 November 2005

2.2 The residential dwelling erected on Erf 106, was constructed on
behalf of Mr. & Mrs. Gillingham by R.R. Hoeksma of Riekele
Construction “CC". The Quotation/Specifications was dated 3 May 7
2005. The estimated start date of the construction was given as 9
May 2005 and the estimated occupation date was 30 November
2005 as stated above. [Optional information — Important date is
estimated start date of 9 May 2005]

Erf 971 Midstream Ext 8

2.2 A property described as Erf 971 Midstream Ext 8, with the 7
purchaser Patrick O'Connell Gillingham (junior) ID no 791002 5026
082 in the amount of R 465 000.00 with intended improvements
and architectural drawings to the value of R39 613.20

—

Erf 61 Sagewood Ext 1

2.3 A property described as Erf 61, Sagewood Ext 1 in the amount of
R 395 000.00 improved with a residential dwelling to the value of
R2 162 600.00 under NHBRC certificate number 470230/2005 wnth
expected date of occupation 1 November 2005

A% The Four Tenders
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Note — Describe the Arrangement / Agreement / Transaction that
Generated the Proceeds

4.1 HK 2/2004: APPOINTMENT OF A SERVICE PROVIDER FOR
THE RENDERING OF CATERING AND TRAINING SERVICES
AT THE VARIOUS MANAGEMENT AREAS FOR A PERIOD OF
THREE YEARS: 1 AUGUST 2004 TO 31 JULY 2007

4.1.1

42 HK2/2005: SUPPLY AND DELIVERY, INSTALLATION,
COMMISSIONING, SUPPORT AND MAINTENANCE OF A
COMPREHENSIVE ACCESS CONTROL AND BODY

, SCANNING SYSTEM WITH CCTV COVERAGE OF
CORRECTIONAL SERVICES STAFF AND INMATES, AT 66
MAXIMUM SECURITY FACILITIES/ICENTRE’S OF

EXCELLENCE

43 HK 24/2005: SUPPLY, DELIVERY, INSTALLATION, AND
COMMISSIONING, OF SECURITY OUTER PERIMETER
FENCES WITH / OR (WITHOUT) TAUT WIRE DETECTION
INNER FENCES, AND CCTV SURVEILLANCE CAMERAS:
VARIOUS CENTRA: DEPARTMENT OF CORRECTIONAL

SERVICES.

44 HK  25/2005: SUPPLY, DELIVERY, INSTALLATION,
COMMISSIONING AND MAINTENANCE OF TELEVISION
SYSTEMS AND MONITORS TO ALL CORRECTIONAL
CENTRES WITHIN THE DEPARTMENT OF CORRECTIONAL
SERVICES, THE SYSTEM MUST INTEGRATE INTO THE
LOCAL, REGIONAL AND NATIONAL CONTROL ROOMS AND
MUST PROVIDE FOR EFFECTIVE VIDEO CONFERENCING

FACILITIES.
!’;‘ |/ //

e
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\‘\ - g ANNEXURE “A”

IN THE REGIONAL COURT FOR THE GAUTENG DIVISION HELD AT

PRETORIA
CASE NO. ..........
In the matter between:
THE STATE
and
Patrick O.C Gillingham ACCUSED
THE CHARGE SHEET

The State alleges that the accused is guilty of the following crimes:

COUNT 1 - Corruption ~ Corrupt Activities relating to the Procuring
of Tenders (Section 13 (1) (b) of the Prevention and
Combating of Corrupt Activities Act No. 12 of 2004) N
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SUBCOUNT 1: Corruption ~ Receiving of an Unauthorised
Gratification (Section 10 of the Prevention and
Combating of Corrupt Activities Act No. 12 of
2004 - Period 1 August 2004 - 31 March 2009)

SUBCOUNT 2: Corruption - Offences in respect of Corrupt
Activities relating to public officers (Section 4 (1)
(a) of the Prevention and Combating of Corrupt
Activities Act No. 12 of 2004 — Period xxx - 31

March 2009)

SUBCOUNT 3: Corruption - General Offence of Corruption
(Section 3(a) of the Prevention and Combating of
Corrupt Activities Act No. 12 of 2004 ~ Period 1
August 2004 - 31 March 2009)

SUBCOUNT 4: Tender Fraud (Kitchen Tender) HK 2 / 2004 —
Period Early 2004 - 31 March 2009)

Count 2 - Corruption — Corrupt Activities relating to the Procuring

of Tenders (Section 13 (1) (b) of the Prevention and
Combating of Corrupt Activities Act No. 12 of 2004)

In the alternative (as separate counts)

SUBCOUNT 1: Corruption — Corrupt Activities relating to the
Procuring of Tenders (Section 13 (1) (b) of the
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Act No. 12 of 2004) Period 11 April 2005 - 31
March 2009

SUBCOUNT 2: Corruption - Corrupt Activities relating to the
Procuring of Tenders (Section 13 (1) (b) of the
Prevention and Combating of Corrupt Activities
Act No. 12 of 2004) Period 11 April 2005 - 31

March 2009

SUBCOUNT 3: Corruption - Receiving of an Unauthorised
Gratification (Section 10 of the Prevention and
Combating of Corrupt Activities Act No. 12 of 2004
— Period 11 April 2005 - 31 March 2009)

SUBCOUNT 4: Corruption - General Offence of Corruption
(Section 3(a) of the Prevention and Combating of
Corrupt Activities Act No. 12 of 2004 - Period 11
April 2005 - 31 March 2009)

SUBCOUNT 5: Tender Fraud (Access Control Tender) HK 2 / 2005
(11 April 2005- 31 March 2009)

Count 3 ~ Corruption ~ Corrupt Activities relating to the Procuring
of Tenders (Section 13 (1) (b) of the Prevention and
Combating of Corrupt Activities Act No. 12 of 2004)
Period 29 November 2005 ~ 31 March 2009

Tssue: 2019-01-26_12:01:08
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SUBCOUNT 1: Corruption - Corrupt Activities relating to the
Procuring of Tenders (Section 13 (1) (b) of the
Prevention and Combating of Corrupt Activities
Act No. 12 of 2004) Period 29 November 2005 - 31

March 2009

SUBCOUNT 2: Corruption — Corrupt Activities relating to the
Procuring of Tenders (Section 13 (1) (b) of the
Prevention and Combating of Corrupt Activities
Act No. 12 of 2004) Period 29 November 2005 - 31

March 2009

SUBCOUNT 3: Corruption - Receiving of an Unauthorised
Gratification (Section 10 of the Prevention and

Combating of Corrupt Activities Act No. 12 of 2004

— Period 29 November 2005 - 31 March 2009)

SUBCOUNT 4: Corruption - General Offence of Corruption
(Section 3(a) of the Prevention and Combating of
Corrupt Activities Act No. 12 of 2004 - Period 29

November 2005 - 31 March 2009)

SUBCOUNT 5&: Tender Fraud (Fencing Tender) HK 24 / 2005 - 29

November 2005

Count 4 — Corruption — Corrupt Activities relating to the Procuring
of Tenders (Section 13 (1) (b) of the Prevention and”

Combating of Corrupt Activities Act No. 12 9f\200 )/ i/

Period 3 March 2006 — 31 March 2009
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In the alternative (as separate counts)

SUBCOUNT 1: Corruption — Corrupt Activities relating to ‘the
Procuring of Tenders (Section 13 (1) (b) of the
Prevention and Combating of Corrupt Activities
Act No. 12 of 2004) Period 3 March 2006 — 31

March 2009

SUBCOUNT 2: Corruption — Corrupt Activities relating to the
Procuring of Tenders (Section 13 (1) (b) of the
Prevention and Combating of Corrupt Activities
Act No. 12 of 2004) Period 3 March 2006 — 31

March 2009

SUBCOUNT 3: Corruption — Receiving of an Unauthorised
Gratification (Section 10 of the Prevention and
Combating of Corrupt Activities Act No. 12 of 2004
— Period 3 March 2006 - 31 March 2009)

SUBCOUNT 4: Corruption - General Offence of Corruption
(Section 3(a) of the Prevention and Combating of
Corrupt Activities Act No. 12 of 2004 ~ Period 3

March 2006 - 31 March 2009)

SUBCOUNT 5: Tender Fraud (TV System Tender) HK 25 / 2005 — 3
March 2006
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Count5 Money laundering — (Period Early 2004 — 31 March 2009)
in contravention of section 4 read with section 8 and
further read with section 1 of the Prevention of
Organized Crime Act 121 of 1998. (Full Period All 4

Tenders)

First Alternative to Count § - Acquisition, possession or use of
proceeds of unlawful activities (Period Early 2004 - 31
March 2009) in contravention of section 6 read with section
8 and further read with section 1 of the Prevention of
Organized Crime Act 121 of 1998. (Full Period All 4 Tenders)

Second Alternative to Count 5 - Money laundering (Period 11 April
2005 - 31 March 2009) in contravention of section 4 read
with section 8 and further read with section 1 of the
Prevention of Organized Crime Act 121 of 1998. (Access

Control Tender)

Third Alternative to Count § - Acquisition, possession or use of
proceeds of unlawful activities (Period 11 April 2005 - 31
March 2009) in contravention of section 6 read with section
8 and further read with section 1 of the Prevention of
Organized Crime Act 121 of 1998. (Access Control Tender)

Fourth Alternative to Count 5§ - Money laundering (Period 29
November 2005 - 31 March 2009) in contravention of
section 4 read with section 8 and further read with section 1
of the Prevention of Organized Crime Act 121 of 1998/

(Fencing Tender) )
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Fifth Alternative to Count 5§ - Acquisition, possession or use of

proceeds of unlawful activities (Period 29 Movember
2005 — 31 March 2009) in contravention of section 6 read
with section 8 and further read with section 1 of the
Prevention of Organized Crime Act 121 of 1998. (Fencing

Tender)

Sixth Alternative to Count 5 - Money laundering (Period 3 March

2006 — 31 March 2009) in contravention of section 4 read
with section 8 and further read with section 1 of the
Prevention of Organized Crime Act 121 of 1998. (TV System

Tender)

Seventh Alternative to Count 5 - Acquisition, possession or use of

ceeee@

proceeds of unlawful activities (Period 3 March 2006 - 31
March 2009) in contravention of section 6 read with section
8 and further read with section 1 of the Prevention of
Organized Crime Act 121 of 1998. (TV System Tender)

Count 6 — Theft (Period 1 August 2004 — 31 March 2009)
First Alternative — Theft (Period 11 April 2005 — 31 March 2009)
Second Alternative — Theft (Period 23 November 2005 — 31 March

2009)

Third Alternative — Theft (Period 3 March 2006 — 31 March 2009)

Tssue: 2019-01-26_12:01:08
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PROPOSED MEMORANDUM / Ls

A. INTRODUCTION
XXX
B. BACKGROUND

1. During 2069 (Obtain the Exact Date) the Special Investigation Unit (Hereinafter
only referred to as the SIU) issued a report in terms of section 4(1)(d) of the SIU Act.
The author of the report inter alia stated the following:

“In 2806, various allegations surfaced in the media relating to the allegedly
irregular awarding of contracts by the Department of Correctional Services
to BOSASA Operations (Pty) Ltd and its affiliated companies.

Later in 2008, the Public Service Commission and the Office of the Auditor
General referred specific allegations relating to contracts awarded to
BOSASA to the SIU for investigation. Some of the more serious allegations

are that;

* An irregular relationship existed between BOSASA or members of
the BOSASA Group of Companies and two DCS officials, namely, the
former Commissioner of Correctional Services, Mr. L. Mt
(Commissioner Mti) and the DCS Chief Financial Officer (CFO), Mr.
P. Gillingham (Gillingham).

* Commissioner Mti and Gillingham may have unduly received benefits
as a result of the award of some of the contracts awarded by DCS to

BOSASA and its affiliates.

= Two tenders, namely, the kitchen tender and the access control tender
were irregularly extended

» BOSASA and its affiliates were responsible for drafting bid
specifications for these tenders.

Shortly after the publication of the proclamation, the SIU commenced with the
investigation of the contracts awarded to BOSASA and its affiliates, namely,
the kitchens, access control, fencing and television contracts.

The purpose of this report is to refer in terms of section 4(1)(d) of the Act, the
evidence gathered by the SIU relative to the abovementioned contract which,
in its view, points to the commission of an offence by BOSASA and itg
affiliates and the persons mentioned in this report, to the Acting National
Director of Public Prosecutions (NDPP) and further, to advice the DCS in
terms of section 5(7) of the Act, that the evidence gathered by the SIU justifies
the institution of legal proceedings by it against BOSASA and its affiliates and

the persons mentioned in this report.”

The said report is a 75 page document dealing with issues such as theDCS [/, /
procurement policy, the structure of the BOSASA Group of Compani } t/

14T
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Commissioner Mti's formal relationship with BOSASA and a detailed analysis
of four contracts to wit, the Kitchens Tender (HK2/2004), the Access Control
Tender (HK2/2005), the Fencing Tender (HK24/2005) and the Television
System Tender (HK25/2005). The last section of the report deals with the
benefits said to have been received by Patrick O'Connell Gillingham and

Commissioner Mti.

The report gives a summary of its findings and thereafter inter alia
recommends that the NDPP considers instituting criminal proceedings
against Gillingham, Commissioner Mti, BOSASA, the latter's office bearers
and to the extent that Mansell, Agrizzi and Smit may not be office bearers of
BOSASA, that they also be considered for prosecution in their personal
capacities. The same recommendation was made in respect of all four the
contracts or tenders that was under investigation to the SIU.

The SIU report refers to seventeen prominent role players including

. Gillingham, Mti, Agrizzi, Mansell, Dr Jurgen Smith, Carlos Bonifacio, Andries
van Tonder and Frans Vorster. The draft charge sheet inter alia refers to
these individuals as Accused 1, Accused 2, Accused 3, Accused 4, Accused
6, Accused 8, Accused 9 and Accused 10. (Compare SIU report page xvii)

The SIU report recommended the criminal prosecution of BOSASA. The
(provisional) draft charge not only refers to Bosasa Operations (Pty) Ltd, but
also includes Sondolo IT (Pty) Ltd and Phezulu Fencing (Pty) Ltd. These legal
entities are listed in the (provisional) draft charge sheet as Accused No's 11,

12 and 13 respectively.

The summary of the facts, the intenal structure of the BOSASA Group of
Companies, the office bearers of BOSASA and the affiliated entities are
described in detail in the SIU report and will therefore not be repeated in this
memorandum. (Compare p. 14 — 16 of the SIU report) The timeline in respect
of the Kitchen tender are found on page 19 of the SIU report. The timeline in
respect of the Access Control tender is found on P- 31 whilst the Fencing and
TV System timelines are found on p.41 — 42 and page 52 — 53 respectively.
The List of Activities (Annexure A to the charge sheet) follows the same
method. The timeline and the dates mentioned in the SIU report can thus be
compared with the charge sheet timeline, should further clarity be required in
respect of the 149 activities mentioned in Annexure A.

The Kitchen Tender - SIU report p. 17 ~28

The Access Control Tender — SIU report p. 29 — 40
The Fencing Tender — SIU report p. 41 - 51

The TV System Tender ~ SIU report p. 52 - 61

The following facts mentioned in the SIU report have inter alia been confirmed
during the SAPS investigation of the case:

= That BOSASA and / or its staff were involved with the drafting (writing) '/ /
of the Bid Specifications for the various tenders. [Confim and pand] /],

Issue: 2019-01-26_12:01:08
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* W.D. Mansell not only made various direct payments into the bank
account of Patrick O'Connell Gillingham but he also made a substantial
number of other payments that would later benefit Mr. Gillingham
[Compare ltems 49, 81, 88, 89, 92, 94, 103, 105, 108, 115, 120, 135
and 141 on the Provisional List of Racketeering Activities]

» Frans Vorster (of BOSASA) was involved in the purchase of the
Mercedes Benz E270 CDI A, the Volkswagen Polo purchased from
Lindsay Saker Krugersdorp and the Mercedes Benz E230 CDI. These
three (3) vehicles were for the personal use of Patrick O'Connell
Gillingham or his children. [Confirm number of cars] + [Provisional List
of Activities ltems 11, 28, 128 and 144]

* The involvement of Angelo Agrizzi is evident from the fact that he
signed various contracts on behalf of BOSASA, this includes the
Kitchen Contract. He was also involved in the amount of R180 000.00
that was channeled through the bank account of Carlos Bonifacio of
BOSASA. [Compare items 9, 23, 70, 145 and 146}

-~ * Riaan Riekele Hoeksma was involved with the purchase of Erf 61
Sagewood Extension 1, the erection of the 5 bedroom dwelling
constructed on the premises as well as the construction of the 5
bedroom dwelling erected for Patrick O’Connell Gillingham on Erf 108,
Midstream Estate. Riekele Construction (an entity under the control of
Riaan Hoeksma) was involved with the payment in respect of the
architectural drawings in respect of Erf 971, Midstream Estate. His
further involvement will become evident from the Forensic Audit
Report. [Compare ltems 24, 53, 57, 67, 69, 107, 112, 133 and 137]

* Dr. Jurgen George Smith was involved with the entities that use the
word “Concilium” as part of their name. His full involvement in the
racketeering enterprise will become clear from the Forensic Audit
Report but preliminary investigations points to his involvement with the
purchase of the Mercedes Benz E270 CDI A that was ordered for
Patrick O’Connell Gillingham during October 2004. [Compare Item 28
of the Provisional List of Activities]

* Gavin Joseph Watson was the Chief Executive Officer of the BOSASA
Group of Companies. His personal involvement in the four tenders
forming the subject of the investigation, will become evident from the
electronic evidence as well as the considerable financial gain that the
BOSASA Group of Companies obtained from their corrupt
relationship with the BOSASA Group of Companies, its employees
and associated persons.

C. MODUS OPERANDI

The modus operandi consisted of a series of repetitive activities involving the writing
of bid specifications that favored the BOSASA Group of Companies, tampering with
evaluation criteria, progressively increasing the BOSASA sphere of influence within
tha Department of correctional services, ensuring that the BOSASA stranglehold on

'Department and its officials is systematically increased.

r\ [
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November 2005 — BOSASA “confident” of getting the TV System Bid (Locate

Document)

D. IDENTIFICATION OF THE ACCUSED

(i) Patrick O’Connell Gillingham - ACCUSED No.1

(ii) Linda Morris Mti - ACCUSED No. 2

(iii) Angelo Agrizzi - ACCUSED No. 3

(iv) William Daniel Mansell - ACCUSED No. 4

(v) Riaan Riekele Hoeksma - ACCUSED No. §

(vi) Jurgen George Smith - ACCUSED No. 6

(vii) Gavin Joseph Watson - ACCUSED No. 7

(viii) Carlos Joao da Costa M. Bonifacio - ACCUSED No. 8
(ix) Andries Johannes J. van Tonder - ACCUSED No. 9
(x) Frans Hendrik Steyn Vorster - ACCUSED No. 10
(xi) BOSASA Operations (Pty) Ltd - ACCUSED No. 11
(xii) Sondolo IT (Pty) Ltd - ACCUSED No. 12

(xiii) Phezulu Fencing (Pty) Ltd - ACCUSED No. 13
(xiv) Consilium Properties CC - ACCUSED No. 14

(xv) Consilium Business Consultants (Pty) Ltd - ACCUSED No. 15
(xvi) Consilium Management Services (Pty) Ltd - ACCUSED No. 16
(xvii) Autumn Storm Investments 119 (Pty) Ltd - ACCUSED No. 17

(xviii) Riekele Konstruksie BK - ACCUSED No. 18

(xix) RRH Property Development (Pty) Ltd - ACCUSED No. 19

(xx) Hoeksma Broers BK - ACCUSED No. 20
(xxi) Lebonke Trading CC - ACCUSED No. 21

EACH xil) Rand Bricks (Pty) Ltd - ACCUSED No. 22

Tssue: 2019-01-26_12:01:08
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(xxiii) Rapitrade 273 (Pty) Ltd - ACCUSED No. 23

(xxiv) Die Rugga Trust - ACCUSED No. 24

(xxv) Hogkama Familie Trust - ACCUSED No. 26

(xxvi) Grande Four Property Trust - ACCUSED No. 26

(xvii) W.D. & J Mansell t/a Grande Four Ranches - ACCUSED No. 27

E. Analysis of the Evidence

The Enterprise ~ The Department of Correctional Services and the BOSASA
Group of Companies and Associated Entities

8. The Act defines an ‘Enterprise’ as
*..... including any individual, parinership, comoration, association, or other Juristic

-----

person or legal entity, and any union or group of individuals associated in fact,
although not a juristic person or legal enltity”;

8. The Department of Correctional Services ("DCS") as well as the BOSASA Group
of Companies (inter alia consisting of BOSASA Operations (Pty) Ltd, Sondolo IT
(Pty) Ltd and Phezulu Fencing (Pty) Ltd, are enterprise(s) within the meaning of
Section 1 (1) of the Prevention of Organized Crime Act, No. 121 of 1998 (“POCA"),
being juristic person(s) within the meaning of that section. The Department of
Correctional Services as well as its partnership enterprise, BOSASA Operations
(Pty) Ltd functioning under the auspices of the BOSASA Group of Companies,
provided the accused with the continuity of structure under which to conduct their

unlawful activities.

10. Accused No. 1,2, 3,4, 5, 6, 7, 8, 9, and 10 were managers of the enterprise both
by active performance and by virtue of them being principal members of the
enterprise,

11, Accused No. XXXX actively associated themselves with the enterprise by
facilitating and patticipating in the commission of offences to benefit the enterprise.

12. Accused No. XXXX received or retained property derived directly or indirectly
from a pattern of racketeering activity, /

12 Accused No. XXXX received or retained property on behalf-of the enferprise that

s derived from or thto0gh & pattem of racketeering activity.

X used any property or invested any property ;jﬂy

oy

T, .
e Accused No. XX

Tssue: 2019-01-26_12:01:08



SCC-_QUFf Rl uYWkf M | wMITI wMTT f MDcK

Page:

516 of 1250

AA-507

PROPOSED RACKETEERING MEMORANDUM - CONFIDENTIAL DOCUMENT - 8 AUGUST 2013

indirectly on behalf of any enterprise or in (the) sicquisition:of
establishment or operation or activities of the enterprise to wit

(Pty) Ltd and / or the BOSASA Group of Companies.

18. Etcetera ...

F. List of Proposed Charges

BOSASA Operations

f@stin or the

{ COUNT ' ACCUSED CHARGE ‘
s - - e
1. IAH Accused Contravention of section 2(1)(e) of POCA :‘l
» Participating in the Conduct of an Enterprise |
THE SUBSTANTIVE CHARGES |
‘ - I
Sub count 1 Accused 1 Contravention of section 2(1)(f) of POCA -
Managing an Enterprise
| Sub count 2 Accused 2 Contravention of section 2(1)() of POCA -
» , Managing an Enterprise
Sub count 3 Accused 3 Contravention of section 2(1)(f) of POCA -
Managing an Enterprise )
| Sub count 4 Accused 4 Contravention of section 2(1)(f) of POCA -
Managing an Enterprise it
Sub count 5 Accused 5 Contravention of section 2(1)(f) of POCA -
Managing an Enterprise
Sub count 6 Accused 6 Contravention of section 2(1)() of POCA -
Managing an Enterprise )
Sub count 7 Accused 7 Contravention of section 2(1)(f) of POCA -~
Managing an Enterprise .
Sub count 8 Accused 8 Contravention of section 2(1)(f) of POCA -
Managing an Enterprise |
Subcount9 | Accused 9 Contravention of section 2(1)) of POGA ?]
i Managing an Enterprise ; :
Sub count 10 | Accused 10  Contravention of section 2(1)(f) of POCA -~ |
4 Managing an Enterprise P .
}_-__\ o ———
L [ & 3 =

N The summary of the case is set out in

;742 ached to this memorandum as Annexure B.
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H. STATEMENT OF THE LAWY

17. Shapter:2:0f Act No 121 of 1998 (BOGA) contains prohibitions regarding
racketearing activities. It consists of seven sub-sections.

AT 5 substantia’ sub-ssstions (3] &)~ 207 0 redi:proof o the exiatence o
ah Yentegse and a patem of racktesiing acites”

In casu the relevant sub-sections are;
Section 2(1) (b) (Receives or retains property on behialf of the.enterprise).

0] Any person who, receives or retains, directly or indirectly, on behalf of any
enterprise; and

(i)  Knows or ought reasonably to have known that such property derived or is
derived from or through a pattern of racketeering activity commits an

offence.

Any person who - whilst managing or employed by or associated with any
enterprise, conducts or participates in the conduct, directly or indirectly, of such
enterprise’s affairs through a through a pattern of racketeering, commits an

offence.
Section 4(a) (Money jaundering)

Any person who knows or ought reasonably to have known that property is or
forms part of the proceeds of unlawful activities and enters into any agreement or
engages in any arrangement or transaction with anyone in connection with that
property, whether such agreement, arangement or transaction is legally
enforceable or not, shall be guilty of an offence.

*,::_i- T
JHAd, Section 5(a) - Any parson who knows or ought reasonably to have knowr thd

L L
- o
o
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another person has obtained the proceeds of unlawful activities, and who enters
into any agreement with anyone or engages in any arrangement or transaction
whereby the retention or the control by or on behalf of the said other person of the

proceeds of unlawful activities is facllitated, shall be gullty of an offence.

The Enterprise
An "enterprise” is defined in Section 1(1) as:
“any individual, partnership, corporation, association, or other juristic person
- or legal entity, and any union or group of individuals associated in fact,
although not a juristic person or legal entity".
An "enterprisé" is estabiished by proving that it has

{b). = A formal or informal structure
(o)~ A system:.of authority
(d) ... ‘Continuity
There is sufficient evidence to prove that the accused are assogiated in faét and
B that they had a shared or common purpose that existed over several years.

The unlawful activities consisted of the acts committed by the accused as
enunciated in the Indictment and statement of the facis.

The Pattern of Racketeering Activity

A "pattern of racketeering activity” is defined in Section 1(1) as:

"the planned, ongoing, continuous or repeated participation or involvement |
in any offence referred to in Schedule 1 and includes at least two oﬁe‘n}&

3 y
o T A
L}
[ L]
LT L
- o
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referred to in Schedule 1, of which one of the offences occurred within 10
years after the commencement of this Act and the last offence occurred
within 10 years (excluding any period of imprisonment) after the
commission of such prior offence referred to in Schedule 1",

The accused committed more thantwo: Schedule one offénces during the
period(s), as stipulated in the Indictment.

The requirement that one offence must have occurred after 1999 and the
other within ten years of the last offence, has been met. [None of the offences

occurred prior to the year 2002]

The committed offences are connected in that they were part of a planned,
ongoing, continuous or repeated occurrence.

Taking into account the number of offences, the period of time, over which
they were committed, as well as the continuous offences committed and roles

played by each accused, a pattern of racketeering activity existed.

The requirement that the accused be associated with the enterprise has
therefore been met.

I. POCA RACKETEERING POLICY

J. ANTICIPATED DEFENCES

K. ASSET FORFEITURE UNIT

L. CONCLUSION

Issue: 2019-01-26_12:01:08
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17,

ADV. 1.C. DE KOCK
DEPUTY DIRECTOR OF PUBLIC PROSECUTIONS

§CCU - PRETORIA

rovisional Draft orization ~ Section 2(4) of Act 121 of 19

AUTHORISATION IN TERMS OF SECTION 2(4) OF THE PREVENTION OF
ORGANISED CRIME ACT, ACT NO 121 OF 1998

THE STATE VERSUS:

1. PATRICK O’CONNELL GILLINGHAM
2. LINDA MORRIS MTI

3. ANGELO AGRIZZI

4, WILLIAM DANIEL MANSELL

5. RIAAN RIEKELE HOEKSMA
6. JURGEN GEORGE SMITH
7. GAVIN JOSEPH WATSON

8. CARLOS JOAO DA COSTA MONTEIRO BONIFACIO
9. ANDRIES JOHANNES JACOBUS VAN TONDER
10. FRANS HENDRIK STEYN VORSTER .
11. BOSASA OPERATIONS (PTY) LTD
12. SONDOLO IT (PTY) LTD

menE 3. PHEZULU FENCING (PTY) LTD

92 4, CONSILIUM PROPERTIES CC

Issue: 2019-01-26_12:01:08
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15. CONSILIUM BUSINESS CONSULTANTS (PTY) LTD
16. CONSILIUM MANAGEMENT SERVICES (PTY) LTD
17. AUTUMN STORM INVESTMENTS 119 (PTY) LTD
18. RIEKELE KONSTRUKSIE BK

19. RRH PROPERTY DEVELOPMENT (PTY) LTD

20. HOEKSMA BROERS BK

21. LEBONKE TRADING CC

22. RAND BRICKS (PTY) LTD

23. RAPITRADE 273 (PTY) LTD

24, DIE RUGGA TRUST

25. HOEKSMA FAMILIE TRUST

26. GRANDE FOUR PROPERTY TRUST

27. W.D. & J MANSELL t/a GRANDE FOUR RANCHES

)

I, NOMCOBO JIBA, Acting National Director of Public Prosecutions of South Africa,
do hereby, in terms of section 2(4), read with sections 1 and 2 of the Prevention of
Organised Crime Act, No 121 of 1998, authorize the institution of prosecution in
respect of contravention of section 2(1) (e) of the Prevention of Organised Crime Act,

No 121 of 1998, against the above named accused.

GIVEN UNDER MY HAND AT PRETORIA on this  day of August 2013

(Acting National Director of Public Prosecutions)
PRETORIA - SOUTH AFRICA
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AMENDMENTS ~ INVESTIGATION STILL IN PROGRESS ~ 08 AUGUST 2013

IN THE REGIONAL COURT FOR THE GAUTENG DIVISION HELD AT
PRETORIA

CASE NO.. ..........

In the matter between:
THE STATE

And
Patrick O’Connell Gillingham ACCUSED No.1
Linda iorris Mti ACCUSED HNo. 2
Angelo Agrizzi ACCUSED No. 3
William Daniel Mansell ACCUSED No. 4
Riaan Riekele Hoeksma ACCUSED No. 5
Jurgen George Smith ACCUSED No. 6
Gavin Joseph Watson ACCUSED No. 7
Carlos Joao da Costa M. Bonifacio ACCUSED No. 8
Andries Johannes J. van Tonder ACCUSED No. 9
Frans Hendrik Steyn Vorster ACCUSED No. 10
BOSASA Operations (Pty) Ltd ACCUSED ko. 11

ACCUSED No. 12

ACCUSED No. 13 @7& }f
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